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1 Introduction

Since 2008, the DRC is implementing PES projects under the Clean Development
Mechanism (CDM) of the 1992 United Framework Climate Change Convention
(UNFCCC 1992). The project, called the “Ibi project”, is a PES-reforestation project
and focuses on carbon sequestration (Froger et al. 2016). Other CDM projects in the
DRC include the Kinshasa landfill gas recovery and flaring project. REDD+ is
another international PES implemented in the DRC. The REDD+ mechanism was
launched in the DRC in January 2009, with the first joint mission carried out by the
United Nations for REDD+ (UN-REDD) and the Forest Carbon Partnership Funds
(FCPF) of the World Bank.

According to the Cancun Agreements of the UNFCCC, REDD+ is implemented
in three phases: preparation, investment and payments (UNFCCC 2014). The DRC
spent 3 years in the preparation phase for REDD+ after producing a very ambitious
Readiness Preparation Plan (R-PP), which was adopted in March 2010 by the
UN-REDD board and the FCPF (Kipalu and Mukungu 2014). Since November
2016, the DRC has launched the implementation phase of REDD+ through the
project ERAMai-Ndombe. The DRCGovernment views the Mai-Ndombe Emission
Reductions (ER) Program as a first step in implementing the country’s national
strategy at jurisdictional level, as a model for green development in the Congo Basin,
an important test of climate action on the African continent and for REDD+ results-
based payments. The ER Program is a unique opportunity to secure in long-term
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public and private finance for delivering on the goal set forward by the Paris
Agreement (2015) and sustainable development. The ER Program aims at providing
alternatives to deforestation and poverty reduction, natural resource management
and protection of biodiversity. The program has a long-term perspective of 20 years,
with a first period for 2017–2022 with USD 80 million of up-front investment
finance and a potential of results-based payments for 29 million tCO2 over 5 years
(FCPF 2016).

The DRC is the first Congo Basin and African State to have a proper regulatory
framework on the homologation of REDD+ projects. After Indonesia, the DRC is
the second country to have a regulation on REDD+ projects.

The international community has adopted the international agenda for sustainable
development, Agenda 2030, which promotes 17 new objectives, the so-called
“Sustainable Development Goals” (SDGs) (UNGA 2015). This new development
framework will guide the activities of the United Nations from 2016 to 2030. This
policy framework could facilitate the economic growth of the DRC as it is a fragile
State where the legitimacy of the State is endangered by the destruction of the social
capital, the cohesion and severe economic challenges increased by the national
political context and the international conjuncture characterized by the fall of the
value of raw materials (PNUD 2016).

The DRC has identified 169 targets and 241 indicators to achieve the implemen-
tation of the SDGs. From 2017 to 2021, the DRC has planned to implement 38 targets
and 58 indicators which represents 22, 5% of the SDG targets (PNUD 2016). The
implementation of PES projects fits within 3 targets of SDGs 13 and 15, integrated in
the national package of priority targets and indicators for the implementation of the
SDGs (Ministry of Plan 2016). PES projects embrace climate action and life on land,
respectively SDG 13 and 15.

This chapter analyses the legal framework on PES in the DRC with a view to
maximize PES implementation and, simultaneously, promote SDG 13 and 15.

2 PES: Laws and Indicators for Optimization

There is no specific law on PES in the DRC. However, there are several laws and
regulations that can contribute to the realization of PES. First, an overview is given
of which laws are relevant for PES (2.1). Secondly, indicators are described to
analyse the PES related laws (2.2).

2.1 PES Related Laws

We have identified four main groups of laws as the most relevant for PES. These
laws relate to land-tenure laws, laws on natural resources that generate four main
environmental services (carbon sequestration, biodiversity conservation, scenic
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beauty and watersheds), laws that regulate activities that potentially cause the
degradation of these four environmental services and laws on contracts on the
valorisation of environmental services under PES or REDD+.

2.1.1 Land-Tenure

Land-tenure laws are one of the most important laws to achieve a successful
implementation of PES and REDD+. There is a large consensus on the clarity of
legal instruments on land-tenure as an important condition for the implementation
and the success of REDD+ (Dokken et al. 2014).

The clarity of legal instruments on land-tenure is one of the priorities in the
creation and the implementation of an effective PES (Engel 2013). PES schemes
require certain fundamental preconditions, one of which is the exclusiveness of
rights to the land providing the service in question. That is, land holders – those
receiving payments – have the right to exclude other people who could use forest and
land resources in ways that are incompatible with providing the contracted service
(Sunderlin 2009). Similarly, Karsenty et al. (2009) state that the provision of
ecosystem services can be possible if the provider of ecosystem services could
have the right to exclude others in the exploitation of a parcel of land and could
possess a land without being necessarily landlord.

Policy papers on forests and climate change commonly assume that resolving
problems of ill-defined or weak tenure is a key to REDD+ success. According to the
Stern Review (2006, p. xxvi), “At a national level, defining property rights to
forestland . . . and determining the rights and responsibilities of landowners, com-
munities and loggers, is key to effective forest management. This should involve
local communities, respect informal rights and social structures work with develop-
ment goals and reinforce the process of protecting the forests”.

Multilateral, bilateral and national policy documents on REDD+ readiness also
stress on the need to clarify tenure before implementing REDD+. The lack of clarity
about local entitlements to benefit from REDD+ schemes in countries with poor
governance has led community and indigenous advocacy organizations to express
their concern about REDD+ (Tacconi et al. 2010). The Forest Carbon Partnership
Facility (FCPF) of the World Bank and UN REDD, as key partners that help more
than 40 developing countries in the implementation of REDD+, also stress the
importance of laws on land-tenure as crucial to achieve REDD+ goals.

2.1.2 Natural Resources That Generate the Big Four Environmental
Services

Carbon sequestration, biodiversity conservation, watershed services and scenic
beauty are regulated by different laws and common laws. Five laws are directly
connected to these four environmental services: environmental, nature conservation,
forest, water and tourism laws (Ntirumenyerwa Mihigo 2016).
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Forest ecosystems, peat bogs and grasslands are, next to oceanic plankton, the
main sink of global natural carbon, essential to the carbon cycle. It accumulates huge
amounts of carbon in the wood, roots, soil and ecosystem via photosynthesis
(Boulier and Laurent 2010). One of the richest stores of carbon on Earth has recently
been discovered in the Congo Basin: a 145,000 square kilometers’ area of peatland
swamp forest (Radford 2017). In addition to the laws on environment and nature
conservation, the forest law regulates carbon sequestration in the DRC.

Carbon storage is not the sole ecosystem service provided by these forests. Congo
Basin tropical forests are extraordinary reservoirs of biodiversity. The DRC exhibits
high levels of biodiversity at both the ecosystem and species level. At the ecosystem
level, the DRC has 19 major ecosystem types that can be grouped into three classes:
forest ecosystems (11), mixed and savannah ecosystems (4) and aquatic ecosystems
(4). Biodiversity conservation is regulated by laws on nature conservation, forest and
the environment.

One of the most important resources of the DRC is water. 55% of the water
resources of Africa are held by the DRC. The Congo River is one of the longest and
largest rivers of the world. It provides great potential for fishery, electricity and
communication industries (ICP 2013). Watershed protection is depending on the
water ecosystem. Consequently, the water law provides the legal basis for the
regulation of watershed protection. Also, the law on the environment can furnish
essential elements to the regulation of the watershed protection.

The rich biodiversity in the country is an important asset for tourism. However,
there is no system in the DRC for collecting data on ecotourism. Nevertheless, a
2007 National Institute for the Conservation of Nature of the DRC (ICCN) report
stated that the ICCN had collected earnings of 65,222,711 FC (about $ 118,600)
(Eba’a Atyi and Bayol 2008). Scenic beauty as an ecosystem service is closely
linked to tourism. Tourism law is one of the main legal frameworks that regulate
tourism activities as well as scenic beauty. Protected areas are the most important
touristic sites. This implies that nature conservation, environmental and forest laws
which regulate protected areas fall in the scope of the laws related to scenic beauty.

2.1.3 Activities That Potentially Cause the Degradation of the Big Four
Environmental Services

Several laws that regulate activities that impede the provision of forest ecosystem
services are also relevant. Two qualitative surveys on the causes of deforestation and
the degradation of the DRC forests were initiated by the Ministry of Environment,
Conservation of Nature and Tourism (MECNT) and conducted by Civil Society
from nine provinces in the DRC and UNEP. These surveys identified the following
activities as the major causes of deforestation and forest degradation: slash-and-burn
agriculture, artisanal and industrial logging, wood-energy and charcoal production
and mining extraction (MECNT 2012).
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Consequently, agriculture, artisanal and industrial logging, wood-energy and
charcoal production and mining extraction laws deserve to be investigated in order
to secure the delivery of the ecosystem services examined in this chapter.

2.1.4 Contracts on the Valorisation of Ecosystem Services

PES is a voluntary transaction where a well-defined ES (or a land-use likely to secure
that service) is being “bought” by a minimum one ES buyer from a minimum one ES
provider if and only if the ES provider secures ES provision (Wunder 2005; Engel
et al. 2008). PES generally has two common features. First, they are voluntary.
Second, participation involves a contract between the conservation agent and the
landowner (Ferraro 2008). This implies that the creation and the implementation of
PES contracts should respect a legal framework.

Since the inception of the Clean Development Mechanism (CDM) and REDD+,
the DRC has adopted several regulatory frameworks to ensure the implementation of
the contracts on CDM and REDD+. The DRC is firmly engaged in the REDD+
process and has taken a first regulatory framework on REDD+ in 2009. In 2012, the
DRC has adopted a more important regulation for PES contracts on the homologa-
tion of REDD+ projects (Kipalu and Mukungu 2014).

2.2 Indicators for an Optimal PES Implementation

This part presents assessment indicators of PES laws to ensure an optimal PES
implementation. The table below shows how each indicator corresponds to each
group of PES laws (Table 1).

Table 1 Indicators for PES laws

PES laws Indicators

Land-tenure Land-tenure security (property rights titles, clear
borders)

Natural resources that generate ecosystem
services

3 E+ REDD+ criteria

Activities that potentially degrade ecosystem
services

Maintenance and restoration measures

Contracts Classical conditions of contracts
3 E+ REDD+ criteria
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2.2.1 Indicators on Land-Tenure Security

Property rights titles and clear borders have been selected as the two main indicators
to secure the implementation of PES. A secured PES implementation should be done
on a land which is properly and legally owned. The proof of this ownership is a
property right title. Without a property title, the recognition of the ownership on a
land is impossible or very difficult. Exemptions could be made for land with no
property rights titles. In that case, it should be advised to get a formal property rights
title before starting the implementation of a PES project. It should also be considered
that many rural lands are not registered and have no property rights titles, mostly in
developing countries, including Congo Basin States.

Another important factor is a clear delineation of borders. Borders should be
clearly defined to avoid overlaps and conflicts. Otherwise, there is a risk that a
project is implemented on a land which is not supposed to home the project. Even if
an actor holds a formal title to the land, the precise size and borders of the land may
not be determined. Ambiguity over exact borderlines can arise from a lack of
mapping, division or transfer of land, competition with communal property rights,
or joint possession of land by more than one private person (Greiber 2009).

2.2.2 The 3E+ REDD+ Criteria

Effectiveness, efficiency, equity and co-benefits are chosen indicators in this chapter
to assess the implementation of PES. They are called “3E” criteria. They have been
used by Nicolas Stern (2006) in the climate debate to assess proposed options and
their expected outcome. Here, these criteria have been applied in the context of the
economics of climate change. Angelsen (2008) elaborated these criteria and called
them “3E+”.

These criteria consider sub-criteria or indicators. Engel et al. (2008) proposed
relevant indicators on effectiveness, such as additionality of ecosystem services, the
reducing of leakages, the length of a project on the preservation of ecosystem
services and the mechanism of monitoring, reporting, and verifying (MRV). In
addition, the maintenance or restoration of ecosystem services, the geographical
identification of suitable areas for the implementation of PES and the technical
assistance of the provider of ecosystem services could also be considered as indica-
tors of the effectiveness of PES (Ntirumenyerwa Mihigo 2016).

Efficiency criteria would consider start-up costs (including capacity building),
running costs of financial and information systems, compensation for lost income
(opportunity cost) and rent (rent equals transfers minus costs) along with their
implementation costs of forest owners, managers and users. All these, except
compensation and rent, are transaction costs (Angelsen 2008). The recognition of
these costs by the laws related to PES and financial advantages promoted by the laws
would facilitate the implementation of PES.
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Equal access and sharing benefits are key indicators on equity. The guarantees of
an equitable access of groups of stakeholders, based on income and assets such as
land, gender, and ethnicity and so on, in the PES project and of the distribution of the
benefits generated by the PES project would be considered as key elements to
investigate in the PES laws. In addition, the management of conflicts issued by the
sharing of benefits or the access to the project is an important indicator to ensure the
equity of a PES project (Ntirumenyerwa Mihigo 2016).

There are at least four types of co-benefits to consider (Angelsen 2008): forest
conservation, political change (governance), adaptation to climate change and socio-
economic benefits.

2.2.3 Indicators on Measures on Maintenance or Restoration
of Ecosystem Services

This relates to laws on activities that degrade forest ecosystem services in the Congo
Basin, namely agriculture, mining, industrial and artisanal logging, wood-energy
and charcoal production. We will examine whether the laws on these activities
promote maintenance or restoration of ecosystem services after the exploitation of
natural resources that generate ecosystem services.

2.2.4 Indicators on Classical Conditions of Contracts

The capacity of parties, the consent of parties, the existence of an object and the legal
purpose are the classical conditions for the validity of a contract. The legal system of
the DRC is classified in the Romano-German family of laws and promotes these four
classical conditions in the elaboration of a contract. In fact, the legal system of the
DRC, inherited from the Belgian colonial legal system, entails the four classical
conditions for the validity of a contract.

As the implementation of PES and the preservation of the big four ecosystem
services (Wunder 2009) depend on the agreements between the provider and user of
ecosystem services, it will be essential to assess the laws on PES contracts in line
with these indicators on classical conditions of contracts.

3 Confronting PES Laws and Indicators
on an Optimal PES

This part analyses the DRC laws relevant for PES, based on the indicators for an
optimal PES that were selected in Sect. 2. The analysis will be done in four parts
related to the four group of laws related to PES. Each group corresponds to one or
two types of indicators (see Table 1 above).
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3.1 Land-Tenure Laws

The Law of 1973 on the general regime of goods, land and buildings, and security
(Official Journal of the DRC 1973), modified and completed by the Law of 1980,
is the main legal instrument on land-tenure in the DRC. This legal instrument on
land-tenure of the DRC does not refer to PES. However, article 157 of the 1973 Law
considers reforestation as one of the activities to valorise a land when it is acquired.
Article 157 entails that anyone who wants to own a concession should reforest
100 trees on a forested land to enrich the forest or 1000 trees on an empty land.

To secure the implementation of PES, the existing land-tenure laws should
promote clear borders and property rights titles. This can be considered as a
condition to avoid conflicts due to the overlapping of land area when not well-
delimitated and confusions for the holder of property rights.

3.1.1 Ownership Rights

According to articles 59, 219, 220, 227 and 390 of the 1973 Law, the “certificate of
registration” is the official document which proves the ownership right. However,
not all the land of the DRC is covered by these property rights titles. There is a
significant part of the population – mostly those are living in the rural areas where
customs are applied to regulate ownership rights issues – who do not hold property
rights titles.

The 1973 Law includes provisions which can deal with the issues on lands that
are not covered by property rights titles. Article 388 of this law supports that the
lands occupied by the local communities are those on which they live, cultivate and
exploit individually or collectively according to the local customs. Under the 1973
Law, local customs can only certify the occupation of a land by the local commu-
nities and cannot certify the ownership rights of the local communities on that land
as stipulated by the Constitution (Official Journal of the DRC 2011b).

Under the Constitution of the DRC the application of custom on land-tenure
issues has been recognized. Article 34 of the Constitution stipulates that the State
guaranties individual or collective ownership rights acquired through law or custom.
The Constitution has extended the application of customs to the ownership rights,
which was not possible with the 1973 Law.

The DRC adopted the Decree of 2014 on the attribution of forestry concessions to
the local communities (Official Journal of the DRC 2014b). This decree aims at
regulating the process of the attribution of the forestry concession located on the land
occupied by the local community (article 2). This decree aims at organizing property
rights issues of the land occupied by the local community according to the local
customs and completes the Law of 1973 and the Constitution. This is clearly
described by article 3 of this decree: “every local community could obtain a forest
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concession on a part or an entire forest that they properly possess on the basis of the
custom, in respect with conditions and procedures described by the decree”.

It is clear that this decree is a step ahead in the recognition and organization of the
land regulated by customs. However, this decree does not cover all the rural areas
which are regulated by customs. Rural lands which are not protected forests fall out
the scope of this decree. Also, this decree does not provide details on the assistance
of local communities and the compliance of those who should assist the local
communities to properly subscribe on this identification. This assistance is necessary
because there are several and complex practical steps that are required to be
registered in the identification book. Mostly, the local communities are not well-
equipped to easily make all these steps by themselves. There is a need of organizing
the assistance of the local community and to improve the regulation of all rural areas,
including those that are not forested.

3.1.2 Clear Borders

According to article 68 of the Law of 1973, land delineation is properly promoted in
the DRC. The measurement and the delineation of all lands should be clearly
mentioned in the ownership title. A representative of the Ministry of land-tenure
affairs is mandated to make the delineation and the measurement of a land. Realizing
proper land delineation is important for PES implementation as it secures the PES
activities which should take place on a well delineated land. Proper land delineation
avoids the superposition of ownership titles on the same land and the implementation
of activities on a land owned by a different landlord.

In practice, the DRC still faces many challenges on land delineation. This is due
to the disorganization and the high level of corruption of the administration in charge
of land-tenure issues and a disharmonious implementation of the positive law and
local custom (Ntampaka 2008). Reducing corruption and disorganization, a clearer
implementation of the positive law and the customs on land-tenure can facilitate
successful land delineation.

3.2 Natural Resources Laws

Laws on forests, the environment and conservation of nature regulate the preserva-
tion of ecosystem services, such as carbon sequestration and biodiversity conserva-
tion and the implementation of PES. PES is recognized in article 72 al. 2 of the
Forest Code of 2002 (Official Journal of the DRC 2002), article 26 of the Environ-
ment Law of 2011 (Official Journal of the DRC 2011a) and in article 8 of the Law on
the conservation of nature of 2014 (Official Journal of the DRC 2014a). These laws
will be examined in line with indicators on 3E+ REDD+ criteria (Angelsen 2009).
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3.2.1 Effectiveness of PES

The additionality of ecosystem services, the leakages, the permanence of environ-
mental activities on the preservation of ecosystems (length of a project) and
the mechanism of monitoring, reporting, and verifying (MRV) are indicators of
the effectiveness of PES as described by Engel et al. (2008). In addition to this, the
maintenance or restoration of ecosystem services, the geographical identification of
suitable areas for the implementation of PES and the technical assistance of the
provider of ecosystem services were identified as indicators of the effectiveness of
PES (Ntirumenyerwa Mihigo 2016).

The maintenance and restoration of ecosystem services are promoted by the
Environment Law of 2011 (Official Journal of the DRC 2011a), the Law on the
conservation of nature of 2014 (Official Journal of the DRC 2014a), and the Forest
Code of 2002 (Official Journal of the DRC 2002).

There are no provisions which clearly refer to the additionality of ecosystem
services. However, the additionality of ecosystem services can be part of activities
recognized by articles 4 and 8 of the Law on the conservation of nature of 2014,
articles 5 and 48 of the Environment Law of 2011 and article 72 of the Forest Code
of 2002. For instance, article 72 of the Forest Code of 2002 emphasizes that the
provision of ecosystem services is one of the goals of forest management. The
additionality of ecosystem services could be integrated as an objective of forest
management in order to provide ecosystem services.

Leakage is referred to by articles 19, 21, 23 to 24 and 40 of the Environment Law
of 2011, articles 21, 29, 35 and 46 of the Law on the conservation of nature of 2014
and article 5 of the Forest Code of 2002. The Decree on the rules of the functioning
of procedural mechanisms for the protection of the environment of 2014 (Official
Journal of the DRC 2014c) is a recent law which stresses the avoidance of leakage in
the domains of forestry, nature conservation and environment.

Geographical identification of suitable areas for PES implementation is consid-
ered in articles 5 and 31 of the Law on the conservation of nature of 2014, and in
articles 10 and 12 of the Forest Code of 2002. Articles 24 and 26 of the Law on the
conservation of nature of 2014, and article 21 of the Forest Code of 2002 refer to the
length of a project.

The technical assistance is mentioned by articles 2 and 5 of the Decree on
the creation, organization and functioning of the group of environmental studies of
the DRC of 2006 (Official Journal of the DRC 2006), and articles 111 and 113 of the
Forest Code of 2002.

The following rules take into account the MRV mechanisms (for details see
Ntirumenyerwa Mihigo 2016):

• Articles 1 and 75 of the Forest Code of 2002,
• articles 19, 21, 23 and 40 of the Environment Law of 2011,
• the Annex of the Decree on the rules of the functioning of procedural mechanisms

for the protection of the environment of 2014,
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• article 1 of the Decree on the creation, organization and functioning of the group
of environmental studies of the DRC of 2006, and

• articles 27, 40 to 44 and 59 of the Law on the conservation of nature of 2014.

The above-mentioned laws are facing challenges to successfully enforce these
indicators on the effectiveness of PES. The effective application of measures on the
maintenance and the restoration of ecosystem services, a direct recognition of the
additionality of ecosystem services, the reinforcing of the capacity of the personal of
the administration in charge of environmental issues to implement procedural
mechanisms in order to minimize the leakage, a clearer geographical identification
of suitable areas for the implementation of PES and a balanced length of projects
which can ensure the permanence of PES activities, are keys elements which are
lacking in the existing laws on natural resources.

3.2.2 Cost Efficiency of PES

Financial advantages and recognition of the types of costs on the implementation of
PES are the indicators for the cost efficiency of PES (Angelsen 2008). Article 81 of
the Forest Code of 2002, articles 3, 34 and 35 of the Decree on the national forestry
fund of 2009 (Official Journal of the DRC 2009a), articles 26 and 69 of the Law on
the conservation of nature of 2014, and article 25 of the Environmental Law of 2011
take into account financial advantages needed for the implementation of PES.
However, the Intervention Fund for the Environment is not functioning, as a decree
should be adopted to make it operational.

The initial cost and the cost on capacity building are respectively recognized by
articles 2 to 3 of the Decree on the rate of charges and taxes on sensitive sites
initiated by the Ministry of Environment, Conservation of Nature, Water and Forests
of 2005 (Official Journal of the DRC 2005), and article 60 of the Law on the
conservation of nature of 2014. The amounts of these costs and the parameter on
the calculation of these costs are not mentioned in these provisions. Article 32 of the
Law on the conservation of nature of 2014, focuses on the compensation for the
displaced population because of the implementation of a project on protected areas
and can be used for the calculation of the opportunity cost.

The laws on forests, environment and conservation of nature have weaknesses to
successfully implement a cost efficient PES, such as the lack of a decree on the
functioning of the Intervention Fund for the Environment and the key elements to
calculate the opportunity cost and the cost on capacity building.

3.2.3 Equity of PES

Equal access, benefit-sharing and conflict management are the main indicators for an
equitable PES. Articles 3 and 9 of the Environment Law of 2011, articles 51, 54,
56 to 58 of the Law on the conservation of nature of 2014, articles 24, 25 and 82 of
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the Forest Code of 2002 and article 3 of the Decree on the attribution of forestry
concessions to the local communities of 2014 consider the access on the exploitation
of the environment, forestry or nature conservation projects.

Articles 2 and 3 of the Decree on charges and taxes on sensitive sites of 2005,
articles 52, 60 to 62 of the Law on the conservation of nature of 2014, articles 89 and
122 of the Forest Code of 2002 and article 3 of the Decree on the national forestry
fund of 2009 consider sharing-benefit mechanisms.

Articles 103 to 104 of the Forest Code of 2002, articles 6 to 8 of the Decree on the
organization and functioning of the commission on conflicts management on forests
of 2009 (Official Journal of the DRC 2009b), articles 70 and 84 of the Law on the
conservation of nature of 2014, and articles 70 to 84 of the Environment Law of
2011 recognize conflict management.

However, the implementation of these laws is facing challenges. Local commu-
nities and women still face discrimination to successfully access a PES project.
Technical assistance and benefit-sharing mechanisms are not clearly described in
these natural resource laws. Carbon credits generated by REDD+ projects are not
recognized. The benefit-sharing mechanisms of these carbon credits are also lacking.

Incentives to encourage the equal access of local communities and women, a clear
description of benefit-sharing mechanisms, the recognition of carbon credits and
technical assistance in the implementation of PES project are needed.

3.2.4 Co-benefits from PES

Four co-benefits are considered in our study: biodiversity conservation, good gov-
ernance, adaptation to climate change and poverty reduction. These four co-benefits
are regulated by articles 6, 46 to 52 of the Environmental Law of 2011, article 2 of
the Decree on the group of environmental studies of 2006, article 89 of the Forest
Code of 2002, articles 13, 24 of the Decree on the specific rules on the attribution of
forestry conservation concessions of 2011 (Official Journal of the DRC 2011c), and
articles 38 and 55 of the Law on the conservation of nature of 2014.

However, good governance is not clearly referred in the laws on nature conser-
vation and on forests. It will be worthwhile to incorporate the co-benefits in these
laws. In addition, the compliance of these four co-benefits is not described. A decree
should be adopted to regulate the functioning of the compliance of co-benefits in
respect of articles 38 and 55 of the Law on the conservation of nature of 2014.

3.3 Laws on Activities That Potentially Degrade Ecosystem
Services

The laws on activities that potentially degrade ecosystem services do not refer to
PES. The laws on agriculture, mining, industrial and artisanal logging and charcoal
production will be analysed in line with the maintenance and restoration of
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ecosystem services, the minimization of leakages and the technical assistance to
restore the ecosystem services (Ntirumenyerwa Mihigo 2016).

The laws on agriculture, wood-energy and charcoal production and on industrial
and artisanal logging are missing these indicators. Only the mining law and law on
logging have some of these indicators.

Recently in 2018, the DRC has adopted a new Mining Code, replacing the 2002
Mining Code (Official Journal of the DRC 2018). Several innovations have been
introduced by this newMining Code and some of them are linked to the protection of
the environment. Relevant innovations are the introduction of an environmental
certificate before getting the exploitation permit and the replacement of the environ-
mental opinion by the environmental certificate. Mining companies should obtain
the environmental certificate before obtaining the exploitation permit. An Environ-
mental Impact Assessment should be done prior to delivering the environmental
certificate to any mining company. As this Code is recently adopted, it is difficult to
say if it is properly enforced. Mining pollution is still endangering ecosystems in the
DRC, especially in the Katanga province in the South East of the DRC.

In addition, articles 238 and 239 of the Decree on the regulation of mining of
2003 (Official Journal of the DRC 2003) refers to the maintenance or restoration of
ecosystem services. Articles 238, 239 of the Decree of 2003 indirectly recognize the
avoiding of leakages. Articles 232 and 233 of the 2003 Decree encourage the
technical assistance of artisanal mining operators through technical training. How-
ever, the enforcement of these measures on the maintenance and restoration of
ecosystem services and on the technical assistance are missing in the mining
operations in the DRC. In addition, mining laws are lacking clear provisions on
reducing leakages.

Article 52 of the 2002 Forest Code states that: any deforestation should be
compensated by its equivalent in quality and surface by the author of deforestation
or by his fees. The 2002 Forest Code does not restrict deforestation, but organizes it
by asking the restoration of forest cover through compensation (Mpoyi et al. 2013).

There is a need to update the laws on activities that potentially degrade ecosystem
services in order to promote their preservation.

3.4 PES Contracts Laws

Two types of indicators will be used to assess the PES contracts laws in the DRC: the
condition of the validity of a contract and 3 E+ REDD+ criteria.

3.4.1 Conditions for the Validity of a Contract

There are four traditional conditions for the validity of a contract: the consent of the
parties, the capacity of parties, the existence of an object and the legal purpose. PES
contracts laws, especially the Decree on the homologation of REDD+ projects of
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2012, has partially recognized these four conditions on the validity of a contract.
Articles 3 and 17 of the 2012 Decree and articles 20 and 22 of Annex IV of this
decree refer to the consent of parties. The capacity of parties is addressed by article
3 of the 2012 Decree and the preamble of Annex IV of this decree. The object of
REDD+ contracts is clearly stipulated by article 1 of Annex IV of the 2012 Decree.
Annex IV of this decree contains a model of a contract on the partnership for the
valorisation of environmental services.

However, the 2012 Decree is facing some problems concerning the consent of
parties and the capacity of parties. This decree is lacking the following elements:

• The direct attribution of the quality of the promoter of a project to the local
communities (REDD Climate Working Group 2012);

• The intermediaries who can assist the local communities in the negotiation on a
REDD+ contract;

• The mentioning of “free” consent of parties;
• The technical and financial conditions to be qualified as a promoter of a REDD+

project (REDD Climate Working Group 2012).

In addition, the REDD Climate Working Group, which represents the civil
society in the REDD+ process, has revealed that the content of the Decree on the
homologation of REDD+ projects is incoherent with the legal system of the DRC
and claimed the revision of this decree (REDD Climate Working Group 2012).

3.4.2 3E+ REDD+ Criteria

The objectives of an optimal PES (effectiveness, cost efficiency, equity and
co-benefits) have different indicators. Additional ecosystem services, permanence
of PES activities, leakage and MRV are criteria on the effectiveness of PES.
Financial advantages and costs of PES are related to the cost efficiency of PES.
Equal access, benefit-sharing and conflict management are closely linked to the
equity of PES. The creation of co-benefits, such as biodiversity conservation,
adaptation to climate change, reduction of poverty and good governance, and their
control, are the indicators on the creation of co-benefits through PES.

The legal instruments on PES contracts have some incompatibilities to facilitate
the implementation of an effective PES. The Decree on the homologation of REDD+
projects of 2012 refers to the additionality of ecosystem services (article 5 of Annex
IV), the length of a project (article 9), the minimization of leakages (articles 9, 11 and
Annex II on the engagement to respect REDD+ social and environmental safeguards
promoted by the Cancun Agreements) and the mechanism of MRV (article 16 of
Annex IV). But, the Decree of 2012 is lacking the description of the functioning of a
MRV mechanism and of leakages.

Concerning the cost efficiency criteria, financial advantages are promoted in
articles 6 and 15 of the Decree on the homologation of REDD+ projects of 2012
and Annex III on the administrative fees of the same decree. The Decree recognizes
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the initial costs (articles 6, 16 and Annex III) and the cost of implementation (articles
13 to 15 of Annex IV). The Decree does not mention the opportunity costs.

Equal access, benefit-sharing and conflict management are considered by article
3, article 1 of Annex IV, articles 6, 15, 25 and 26 of the Annex II of the Decree on the
homologation of REDD+ projects, and article 8 of the 2009 Decree on the national
forestry fund. However, the Decree of 2012 poses some challenges concerning local
communities. A clear recognition of the local communities as promoter of a project
should be inserted in the 2012 Decree to reverse these challenges and thus, facilitate
an equal access of all the stakeholders.

In addition, the representation of local communities in the court in case of
conflicts issued by the implementation of a REDD+ project should be introduced
in the Decree of 2012. The criteria of selection of the representatives of the local
communities, the modalities of the compliance of their mission and the sanctions
when they fail in their mission should be clearly integrated in the 2012 Decree.

The 2012 Decree refers to the achievements and compliance of co-benefits. These
co-benefits are biodiversity conservation, adaptation to climate change, poverty
reduction and governance. Articles 5 and 7 of Annex I and Annex II on the
engagement on the respect of socio-environmental safeguards on REDD+ of the
2012 Decree clearly mention these co-benefits and their compliance. However, this
decree is lacking the quality and the quantification of the co-benefits to be achieved
by the promoter of the project and assessed by the regulator, the Ministry of
Environment and Sustainable Development. The regulator receives support from
the REDD+ National Coordination of the DRC to comply with the achievements of
these co-benefits according to articles 18, 19 and 21 of Annex II and article 11 of
Annex IV on the model for a contract of partnership for the valorisation of environ-
mental services of the 2012 Decree.

4 Implications for Sustainable Development Goals
13 and 15

The legal framework on PES in the DRC absolutely interacts with the implementa-
tion of the SDGs 13 and 15. Especially, three targets of SDG 13 and 15 are strongly
connected with the legal implementation of PES, namely targets 13.2, 15.1 and 15.2.

4.1 Target 13.2: Integrate Climate Change Measures into
National Policies, Strategies and Planning

The protection and preservation of ecosystem services are closely linked to climate
change problems. Climate change has adverse effects on the maintenance and
enhancement of ecosystem services. This chapter has analysed the existing laws
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on climate change in force in the DRC. Especially, in Sect. 2, the chapter has selected
PES contract laws as one of the four types of the laws related to PES implementation.
The 3E+ REDD+ criteria and the classical conditions of contracts have been
identified as indicators for the analysis of PES contract laws. From the analysis, it
is clear that there are numerous challenges to bring the PES contract laws in line with
these indicators.

These challenges include the description of the functioning of the MRV, the
leakages, the opportunity costs, details on the participation of the local communities
as project promoter and their assistance and the quantity and quality of co-benefits.
Integrating these elements in the national policies, strategies, planning and regula-
tions on REDD+ could promote a successful implementation of SDG 13 on climate
action.

4.2 Target 15.1: To Ensure the Conservation, Restoration
and Sustainable Use of Terrestrial and Inland Freshwater
Ecosystem and Their Services in Line with Obligations
Under International Agreements

The conservation, restoration and sustainable use of terrestrial and water ecosystems
and their services have been addressed by various laws in the DRC. Natural
resources laws, laws on activities that potentially degrade the environment and the
PES contract laws in the DRC have been analysed in line with the indicators on the
3E+ REDD+ criteria, the classical conditions of contracts and on measures of
conservation and restoration. Section 3 of this chapter reveals the weaknesses and
challenges of these laws to integrate the above indicators. This chapter supports the
transformation of these laws (adoption of decrees, updating of laws and regulations)
to reach target 15.1 and, thus, promote the implementation of SDG 15 on life
on land.

4.3 Target 15.2: To Promote the Implementation
of Sustainable Management of the Ecosystems by 2020

Achieving sustainable management of ecosystems and their services depends on the
effective and efficient enforcement of adequate laws and policies that regulate these
ecosystems and their services. This research analysed PES laws applied in the DRC
in line with indicators that aim at promoting a sustainable management of ecosystem
services.
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5 Conclusions

This chapter aimed at filling the gap between law and sustainability in order to
optimize the preservation of ecosystem services in the Congo Basin. The study
focused on one of the Congo Basin States, the DRC. Selected indicators have been
identified to assess the laws related to PES in the DRC. Four types of indicators have
been considered: indicators on land-tenure security, the 3E+ REDD+ criteria, the
classical conditions for the validity of a contract and indicators on the maintenance
and restoration of ecosystem services.

These indicators have been used to analyse four categories of laws related to PES:
land-tenure laws, natural resources laws that generate ecosystem services (biodiver-
sity conservation, carbon sequestration), laws on activities that potentially degrade
ecosystem services and PES contract laws.

From the analysis of these laws in line with the above selected indicators, several
challenges and weaknesses were revealed. Integrating these indicators in these laws
would maximize the preservation of carbon sequestration and biodiversity conser-
vation, through a better implementation of PES.

Moreover, the transformation of these laws related to PES would have a signif-
icant positive impact on the implementation of the Sustainable Development Goals,
especially SDG 13 and 15. This study more specifically supports the integration of
climate change measures into national policies, strategies and planning (13.2), the
conservation, restoration and sustainable use of terrestrial ecosystem services in line
with obligations under international agreements (15.1) and the implementation of
sustainable management of ecosystems (15.2).
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